University of the District of Columbia Law Review
Volume 6

Issue 1

Article 7

9-30-2001

Capital Punishment: 21st Century Lynching
Serena L. Hargrove

Follow this and additional works at: https://digitalcommons.law.udc.edu/udclr
Part of the Courts Commons, Law Enforcement and Corrections Commons, and the Legislation
Commons

Recommended Citation
Serena L. Hargrove, Capital Punishment: 21st Century Lynching, 6 U.D.C. L. Rev. 33 (2001).
Available at: https://digitalcommons.law.udc.edu/udclr/vol6/iss1/7

This Comment is brought to you for free and open access by Digital Commons @ UDC Law. It has been accepted
for inclusion in University of the District of Columbia Law Review by an authorized editor of Digital Commons @
UDC Law. For more information, please contact lawlibraryhelp@udc.edu.

CAPITAL PUNISHMENT: 21ST CENTURY LYNCHING
Serena L.Hargrove*
It is tempting to pretend that minorities on death row share a fate in no way
connected to our own, that our treatment of them sounds no echoes beyond
the chambers in which they die. Such an illusion is ultimately corrosive,for
the reverberationsof injustice are not so easily confined.
1
-Justice William Brennan
INTRODUCTION

Capital punishment is the 21st century legal lynching tool used by many states
to eliminate African American males. Today's capital punishment stems directly
from lynching in the days of slavery and post slavery. In those days, if you were
an African American and presumed to have committed a crime against a white
person, lynching was an automatic remedy. 2 Billie Holiday's song, "Strange
Fruit," paints a vivid picture of lynching-"Southern trees bear strange fruit Blood
on the leaves Blood at the root Black bodies swinging in the southern breeze;
Today, it is the same story, but
Strange fruit hanging from the poplar trees....
the scene is not under a tree, but in the courthouse.
African American males currently represent about 43% of death row inmates. 4 As of 1995, African Americans have been sentenced to death in 85% of
the cases involving white persons.5 This is very alarming, especially since African
Americans make up about 12% of the population in the United States. 6 In addition, of the total 83 federal capital punishment cases, 68 (82%) minorities were
sentenced to death.7 Furthermore, African Americans accounted for 47 of the
defendants sentenced to death, while only 14 whites were sentenced to death. 8
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In June 1998, the Death Penalty Information Center reported that "race is
more likely to affect death sentencing than smoking affects the likelihood of dying from heart disease." 9 In addition, the Death Penalty Year End Report showed
that the number of people on death row was at a record high and stands at
3,517.10 Of the 68 executions in 1998, only 11 of the executions involved11 a black
murder victim even though 50% of all murders involved black victims.
There have been numerous studies done on calculating racial discrimination in
death sentences."2 These studies have all shown large overtones of racial discrimination, stemming from the bench to the jury. 13 Nevertheless, the courts and
legislative bodies have done nothing to confront racial discrimination. The courts
have set a high standard to challenge racial discrimination, making it almost impossible for African Americans to prevail. 14 The legislative bodies have done
nothing to address this problem, despite the alarming case studies on racial discrimination. 15 What does this cost an African American defendant? His hope,
and ultimately his life.
Capital sentencing on its face is not discriminatory. It is an effective tool to
punish defendants that have committed heinous, atrocious, or cruel criminal acts.
However, the problem arises in the way capital sentencing is being administered.
This paper focuses on the relationship between lynching and capital punishment. This paper examines how the process of capital punishment was designed
to work versus how it is currently being administered; the proposed actions and
the disregard for these proposals; and ways to combat racial discrimination in
capital sentencing.
I.

LYNCHING

When in Gregg v. Georgia the Supreme court gave its seal of approval to
capitalpunishment, this endorsement was premised on the promise that capital punishment would be administeredwith fairness and justice. Instead, the
promise has become a cruel and empty mockery. If not remedied, the scan9 Death Penalty Information Center, The Death Penalty in 1998. Year End Report (Dec. 1998),
available at <http://www.essential.org/dpic/yrendrpt98.html.>.
10 Id.
11 Id.
12 John C. McAdams, The ABA's Proposed Moratorium on the Death Penalty: Racial Disparity
and the Death Penalty, 61LAw & CONTEMP. PROBS. 153, 154 (1998).
13 Dwight Sullivan, Testimony for the House Judiciary Committee RE: SB 792, 805, 824, THE
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dalous state of our present system of capital punishment will cast a pall of
shame over our society for years to come. We cannot let it continue.
-Justice Thurgood Marshall16
Capital punishment is currently being administered to accomplish the objective of lynching: to eliminate African American males. For example, under Georgia law, an African American man that raped a white female would be punished
to death, no exceptions. 17 However, if a white female were raped by a nonAfrican American, the defendant faced imprisonment not to exceed 20 years, but
not less than two years.1 8 Nevertheless, if an African American woman were
raped, regardless of the victimizer's race, the defendant faced a fine and imprisonment at the discretion of the court. 19 Clearly, there was an inequitable enforcement of the death penalty against African Americans as there is today.
Until 1920, lynching was considered to be an appropriate and legal tool for
punishing African Americans who allegedly committed crimes against white persons. 20 When a white female would allege that she was raped by an African
American male, a mob would gather and drag the accused from his bed. The
mob would beat the accused and then hang him from a tree. The whole town was
present, men, women, boys, and girls, as it was a joyous occasion. This event was
called justice, putting a "nigger" in his place.21 Never did anyone consider if an
African American man were innocent or if a white woman were telling the truth.
All the mob wanted and needed to know was that the accused was black.
Lynching was used as an eliminating tool specifically targeted at African
American males. This was due to the fact that white people felt, and still feel
threatened, by African American males. 22 There were a total of 2,805 documented lynchings between 1882 and 1930.23 However, African Americans accounted for 2,500 of the lynched victims. 24 Congress threatened this channel of
elimination by proposing to establish anti-lynching laws. Therefore, a new tool
was needed. The new tool would have the same effect as lynching, but be implemented in a legal fashion, withstanding judicial scrutiny. A historian stated that,
"'Southerners. . .discovered that lynchings were untidy and created a bad
16 Dieter, supra note 1, at 4.
17 Bright, supra note 5, at 439.
18 Id.
19 Id.
20 Bright, supra note 5, at 440.
21 Mark Gado, Lynchings in America: Carnivalof Death, available at <http://www.crimelibrary.
com/classics2/carnival/2.htm>.
22 Floyd D. Weatherspoon, The Devastating Impact of The Justice System on the Status of African American Males: An Overview Perspective, 23 Cap. U.L. Rev. 23, 30 (1994).
23 Jana Evans Braziel, History of Lynching in the United States, available at <http://www.umass.
edulcomplit/aclanet/ACLAText/USLynch.html.>
24 Id.
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press.. .[L]ynchings were increasingly replaced by situations in which the Southern legal system prostituted itself to the mob's demand. Responsible officials
begged would-be lynchers to 'let the law take its course,' thus tacitly promising
that there would be a quick trial and the death penalty. . . [Sluch proceedings
'retained the essence of mob murder, shedding only its outward forms.'" 25 Like
26
lynchings, African American males are the target victims in capital punishment.
II.

CAPITAL SENTENCING

In 1972, the Supreme Court recognized that capital sentencing process was
tainted with racial discrimination. 27 Thus, the Court held that capital sentencing
was unconstitutional in Furman v. Georgia because of the discriminatory and arbitrary undertones against African Americans. 28 Moreover, the concept of legal
lynching develops in Furman. Furman involved three African American men
who were sentenced to death. 29 Two of the three men were convicted of raping a
white woman, while the third was convicted of murdering a white person. 30 The
Supreme Court recognized that the race of the defendants as well as the victims,
played a significant role in these defendants' cases. In Justice Douglas' concurrence, he stated that,
it is cruel and unusual to apply the death penalty selectively to minorities
whose numbers are few, who are outcasts of society, and who are unpopular, but whom society is willing to see suffer though it would not countenance general application of the same penalty across the boards, and that
because of the discriminatory application of statutes authorizing the discretionary imposition of the death penalty, such statutes were unconstitutional
in their operation.3 1
Justice Douglas' concurrence illustrates why there is such a gross racial disparity in capital sentencing. White persons regard African Americans as outcasts of
society. They are willing to see African Americans die, but will not allow white
persons to suffer by the same penalty. That is why racial disparities are accepted.
Numerous studies demonstrate the acceptance of racial disparities.
After the Supreme Court's holding in Furman, at least 35 state legislatures
enacted new death penalty statues.32 In 1974, Congress also enacted a statute
25
26

Bright, supra note 5, at 440.
Sullivan, supra note 13.

27

Furman v. Georgia, 408 U.S. 238 (1972).

28
29
30
31
32

Id.
Id.
Id.
Id. at 245 (Douglas, S., concurring).
Gregg v. Georgia, 428 U.S. 153 (1976).
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that provided for capital punishment.33 These federal and state statutes addressed the concerns expressed in Furmanprimarily, "(i) by specifying the factors
to be weighed and the procedures to be followed in deciding when to impose a
capital sentence, or (ii) by making the death penalty mandatory for specified
crimes.",34 The Court stated capital punishment was not in itself unconstitutional,
but when it is imposed. 35 Thus, in 1976, the Court reversed Furman and held in
Gregg v. Georgia, that the criminal sentencing process should be a guided process. 3 6 The court set out guidelines to help states draft capital punishment statutes. The Court concluded that in order to ensure that a state's statute regarding
capital sentencing is not racially discriminatory, the statute must provide adequate information and guidance to the sentencing authority and provide a bifurcated proceeding at which time the sentencing authority is "apprised of the
information relevant to the imposition of sentence and provided with standards
to guide its use of that information., 37 In 1990, the Court narrowed its holding in
Gregg, concluding that state statutes had to have guidelines and channel the discretion of the sentencing person.38 Thus, "the scheme must channel the senprovide guidance
tencer's discretion by 'clear and objective standards' that both 39
and make the death sentencing process rationally reviewable.
The Model Penal Code provides guidelines to assist states in designing criminal sentencing statutes. These guidelines were implemented to at least reduce or
preferably eliminate racial discrimination by limiting the judge's discretion.4 °
However, the provision for capital punishment is minimal due to the fact that
the guidelines themselves have no provision for capital punishment. 4 ' Moreover,
the Code provides that, "'circumstances of aggravation and of mitigation should
be weighed and weighed againsteach other when they are presented in a concrete
case."' 42 There are numerous factors that fall under each category when a sentencing authority is deciding whether or not to seek the death penalty. However,
the states are not required to adopt the Model Penal Code, but the states are to
use the Code as a guide. In most jurisdictions, the death penalty is rendered
when murders are considered to be "heinous, atrocious, or cruel," or when
33
34
35

Id. at 180.
Id.
Id. at 183.

36

Id. at 153.

37 Id.
38 Rebecca A. Rafferty, In the Shadow of McCleskey v. Kemp: The DiscriminatoryImpact of the
Death Sentencing Process, 21 New Eng. J. On Crim. & Civ. Confinement 271, 288 (1995).
39 Id.
40 Kendra Meinert, CriminalInjustice: Continuing Racial Inequities in Death Penalty Sentencing, 22 SW. U.L. Rev. 1177, 1204 (1993).
41 Id. at 1206.
42 See Gregg, 428 U.S. at 193 (citing Model Penal Code §201.6, cmt. 3 at 71 (Tentative Draft No.
9, 1959).
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murders are accompanied by another felony. A majority of the states consider
certain aggravating and mitigating circumstances when deciding if the capital
punishment is proper. Generally, the prosecutor is the one who decides whether
or not to seek the death penalty in criminal cases. The prosecutor's decision can
also be influenced by the requests of the victim's family.
The next step is the selection of the jury and then the trial. If the defendant is
convicted, he or she has an automatic right to appeal the trial court's decision. If
the appellate court affirms the trial court's decision, the defendant is executed by
the electric chair, lethal injection, or a firing squad.
In 1987, the Supreme Court was again faced with the issue of racial disparities
in capital sentencing in the case of McCleskey v. Kemp. 43 In this case an African
American man was convicted of killing a white police officer and sentenced to
death. McCleskey filed a petition for a writ of habeas corpus claiming that Georgia's capital sentencing process was administered in a racially discriminatory
manner, in violation of the Eighth and Fourteenth Amendments.44 McCleskey
offered a statistical study showing racial disparities in Georgia's capital sentencing practices. This study is known as the Baldus Study, documented by Professor
David Baldus, Charles Pulaski, and George Woodworth.45
The Baldus Study illustrated that there were gross disparities in Georgia's capital sentencing administration. This study examined over 2,000 murder cases that
occurred in Georgia during the 1970's.46 In almost 90% of the cases involving
white victims since 1977, the death penalty was imposed.47 The study concluded
that defendants who murdered white persons were 4.3 times more likely to receive the death penalty than defendants who murdered black victims. 48 Consequently, in 11% of cases involving white victims, the defendants were sentenced
to death. However, in only 1% of cases involving black victims, the defendant
received the death penalty.4 9 In addition, the death penalty was given in 22% of
the cases involving black defendants and white victims, while the death sentence
50
was only given in 3% of the cases involving white defendants and black victims.
Ultimately, the study concluded that out of all the factors used, such as the nature
of the crime, and the occupation of a victim, the race of the victim was the pervasive factor in determining whether a defendant should be sentenced to death.
Today, lynching is still being played out on African American males. From
1996-1998, Professor David Baldus, conducted an analysis of race and capital sen43
44
45
46
47
48
49
50

McCleskey v. Kemp, 481 U.S. 279 (1987).
Id.
Id.
Id. at 286.
Weatherspoon, supra note 22, at 48.
McCleskey, 481 U.S. at 287.
Id. at 286.
Id.
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tencing in Philadelphia with statistician George Woodworth. This study revealed
that African Americans in Philadelphia, like African Americans in the Baldus
Study, were 3.9 times as likely to receive the death penalty than non-African
American defendants. 5 1 This study was based on case variations stemming from
the severity of the crime to the background of the defendant. Still, after being
subjected to numerous forms of analysis, the conclusions affirmed the continuing
injustice of race in capital sentencing: African American 52defendants were still
being sentenced to death far more than other defendants.
In addition, Professor Jeffery Pokorak and researchers at St. Mary's University
Law School conducted a national study based on capital punishment cases
throughout the country. This 1998 study revealed that white persons were almost
exclusively the key decision makers in capital sentencing cases, which partly explains the reason for the racial disparities. 53 White persons (mostly male) accounted for 98% of the Chief District Attorneys in counties54that administer the
death penalty, while African Americans accounted for 1%.
In 1996, statistics of racial disparities were found to be excessive in Kentucky.
African Americans accounted for 100% of the death row inmates responsible for
murdering white victims. However, there were no death row inmates responsible
for murdering a black victim. Moreover, there have been over 1,000 African
Americans executed since reinstatement of the death penalty. 55 These overwhelming statistics of a gross racial disparity caused the Kentucky Legislature to
address racial discrimination in their capital sentencing process.
However, the states are not the only ones that have such a gross disparity in
their capital sentencing process. The Federal government has the worst record
regarding racial discrimination in capital sentencing.5 6 Former U.S. Attorney
General Janet Reno approved the death penalty in a Washington case in which
there was little federal interest. She approved the sentence over the objection of
the local U. S. Attorney. In addition, Reno approved death penalty sentences in
her first ten cases, which were all against African Americans.5 7
Finally, more than three-fourths of studies on racial disparities have shown
that African American defendants were more likely than white defendants to
receive the death penalty. 58 Clearly, these statistics validate the claims of racial
discrimination in the capital sentencing process. Statistics from different states,
51
52
53
54
55
56
(1995).
57
58

Dieter, supra note 1, at 5.
Id. at 2.
Id.
Id.
Id. at 12.
Bright et.al., The Death Penalty in the Twenty-First Century, 45 Am. U.L. Rev. 239, 296
Id.
Id. at 323.
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as well as in the federal government, show stark similarities in the substantial
impact that race has on capital punishment. It is evident that if a defendant is an
African American and he is convicted of murdering a white victim, nine times out
of ten, he will receive the death penalty. This gross disparity, unfortunately is an
African American defendants' reality. The question is what will the courts and
legislators do to counter this increasing problem of injustice?
Il1.

THE CURRENT TREND

The death penalty is essentially an arbitrarypunishment. There are no objective rules or guidelines for when a prosecutor should seek the death penalty,
when a jury should recommend it, and when a judge should give it. This lack
of objective, measurable standards ensures that the application of the death
penalty will be discriminatory against racial, gender, and ethnic groups.
-Rev. Jesse Jackson, 199659

Today, capital punishment is underlined with racial discrimination against African American males. Capital sentencing is administered in an arbitrary and
capricious manner by a lynch mob: the bench, the prosecutors, the jury, and even
the defense attorneys.
The judge can have personal bias against African American males, which can
impair him or her from recognizing and correcting racial discrimination carried
forth by prosecutors in the sentencing process. A judge can influence the jury by
instructing the jury in an improper discriminatory manner. For example, in a case
in which Attorney Ronald J. Tabak represented a Florida death row inmate, the
judge misinstructed the jury on ten different occasions. 60 The judge told the jury
that they were not responsible for sentencing the defendant therefore, if they
rendered the death penalty as a verdict, their decision would not be on their
consciences or shoulders because the judge could do whatever he wanted. 61 The
judge was basically telling the jury that they could render a harsh sentence, the
death penalty, and not feel guilty about it, because their verdict was of little
weight.6 2 Clearly, that was wrong. Under Florida's law, the jury's decision carries
great weight. By the judge instructing the jury in such a manner, the jury could
not render a fair verdict.63

In another case in Florida, a white judge stated during the trial penalty phase
of an African American defendant, "'since the nigger mom and dad are here
59 Dieter, supra note 1, at 13.
60 Carter Center Symposium on the Death Penalty-July 24, 1997, 14 Ga. St. U. L. Rev. 329, 341
(1998) (citing Dugger v. Adams, 489 U.S. 401 (1989)).
61 Id.
62 Id.
63 Id.
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anyway, why don't we go ahead and do the penalty phase today instead of having
to subpoena them back at cost to the state."'64 When the defendant, Anthony
Peek, challenged his death penalty sentence based on racial discrimination, the
Florida Supreme Court upheld the lower court's decision.65 In addition, Judge
Earl Blackwell of Missouri stated in a press release while presiding over a death
penalty case of an African American defendant that, '[T]he Democrat party
places far too much emphasis on representing minorities... people who don't (sic)
want to work, and people with a skin that's any color but white.. 66 After
making this blatant racist statement, Judge Blackwell continued to preside over
the case in which the defendant was convicted and sentenced to death.6 7 Despite
Supreme Court affirmed
Judge Blackwell's racist remark, the Missouri
68
Blackwell's death sentence in Missouri v. Kinder.
There are countless other cases that have played out the same way. Yet, despite these blatant remarks made by the person who has a vast amount of influence in deciding whether a defendant is sentenced to death, these verdicts are
affirmed by the appellate courts. What kind of message is being sent to African
American defendants? Their lives are not valued. They are not human. What
about a defendant's fundamental right to a fair trial afforded by the United States
Constitution? Are judges given the option to follow or not to follow the laws set
forth in the Constitution, despite the oath that they take to uphold the
Constitution?
The prosecutor also carries much weight in the capital sentencing process. In
reality, it is at the prosecutor's discretion to seek the death penalty and whether
or not to withdraw a notice to seek the death penalty as a part of negotiated plea
bargains. 69 Therefore, the courts should not tolerate prosecutors racially discriminating against African American defendants. However, the courts do not challenge requests by prosecutors for the death penalty in cases against African
American defendants.
The Baldus Study revealed that prosecutors sought the death penalty in 70%
of the cases involving African American defendants and white victims. In addition, prosecutors sought the death penalty in 32% of the cases involving white
defendants and white victims and 19% of the cases involving white defendants
and black victims.7 ° There is clearly a substantial difference in the cases involving black defendants and white victims compared to the cases involving white
defendants and black victims. The reason for this disparity results from a prose64
65
66
67
68
69
70

Dieter, supra note 1, at 4 (citing Peek v. Florida, 488 So. 2d 52, 56 (Fla. 1986)).
Id.
Id. (citing Brief for Appellant, Missouri v. Kinder, 942 S.W. 2d 313 (Mo. 1996)
Id. (citing Kinder, 942 S.W.2d at 313).
Id. (Brian Kinder, an African American male was convicted and sentenced to death).
Bright, supra note 5, at 434.
See McCleskey, 481 U.S. at 287.
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cutor's racial discrimination against African American defendants. For example,
in 1997 during the election campaign for Philadelphia's District Attorney, one of
the candidates (an Assistant D.A.) had a training video for new prosecutors
which instructed them on whom to exclude from the jury. 71 The video instructed
them not to select young black women and blacks from low income areas because
"young black women are very bad' to have on the jury and 'blacks from lowincome areas are less likely to convict."' The video also demonstrated ways for
new prosecutors to hide racial motivation in their jury strikes.72
In Missouri, the highest court reversed an African American defendant's
death sentence when it was shown that the prosecutor used racial slurs when
referring to African Americans.7 3 In addition, the prosecutor excluded black
persons from the jury and refused to plea bargain with African American defendants who were charged with murdering white persons. 74 Moreover, the prosecutor offered plenty of plea bargains to white defendants, even75in a case where
persons had murdered four generations of African Americans.
The U. S. General Accounting Office conducted a study in 1995 on capital
punishment. From that study, the GAO concluded that the way prosecutors pleabargain with defendants can adversely impact African Americans and interfere
with the GAO Sentencing Commission's goal of eliminating racial disparity in the
capital sentencing process.76 Thus, the study recognized the racial discrimination

used by prosecutors against African American defendants.
Prosecutors also try to ensure that African Americans will receive the death
penalty by using their peremptory challenges to strike African American jurors
from serving on the jury. This process is usually referred to as the "death qualification.",77 Thus, only one side of the community is present (white persons),
which also channels in racial discrimination by bringing in one race's stereotypical views about another race. For example, in Lingo v. State, a Georgia prosecutor prevented African American jurors from participating in the trial by using all
eleven of his peremptory challenges against them, enabling him to have an all
white jury. 78 There was another case in Alabama, where a prosecutor used 26 of
his peremptory challenges to exclude African Americans from serving as jurors.
71 Dieter, supra note 1, at 4 (citing M. Janofsky, Under Siege, Philadelphia's Criminal Justice
System Suffers Another Blow, N.Y. Times, Apr. 10, 1997).
72 Id.
73 Bright, supra note 5, at 471 (citing State v. Taylor, 18 S.W.3d 366 (Mo. 1993); State v. Nunley,
923 S.W.2d 911 (Mo. 1993)).
74 Id.
75 Id.
76 Weatherspoon, supra note 22, at 25.
77 Bright, supra note 5, at 454.
78 Id. at 455 (citing Lingo v. State, 437 S.E.2d 463 (Ga. 1993)).
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In addition, he categorized 79the potential jurors into four lists: "strong," "medium," "weak,"and "black.",
In Holland v. Illinois, Justice Marshall argued in his dissent that, "'racially
discriminatory applications of peremptory challenges improperly harm constitutionally protected values whether or not the defendant and [the] excluded [jurors] are from the same racial group."' 80 The evidence is clear that prosecutors
racially discriminate against African Americans to ensure that a death sentenced
is imposed. District Attorney Ed Peters of Mississippi publicly announced that
his policy is to "get rid of as many black citizens as possible when exercising his
peremptory challenges to select a jury."'8 1 He was never reprimanded for his
statement. Is this justice? Courts have done nothing to weed racist prosecutors
out of the justice system. Instead, the courts support the prosecutors' decisions,
instead of investigating the situation. Justice Brennan along with Justices Marshall, Blackmun, and Stevens stated that, "'the discretion afforded prosecutors
and jurors in the Georgia capital sentencing system, creates 82such opportunities
for racial considerations to influence criminal proceedings.' ,
The jury, which plays a vital part in the capital sentencing process, has been
known to discriminate against African Americans. There have been many cases
in which the jury was interviewed after the trial and stated that they used racial
slurs when talking about African American defendants in capital sentencing
cases. For example, jurors in Georgia, admitted using racial slurs during deliberations. Despite that fact, the court upheld the death penalty, stating that the
evidence "'shows only that two of the twelve jurors possessed some racial
those two jurors to
prejudice and does not establish that racial prejudice caused
83
vote to convict [the defendant] and sentence him to die."'
When jurors have stereotypical beliefs about African Americans, their beliefs
will surface in their decision-making process. These racist beliefs can prevent a
juror from considering other84evidence about the defendant's life and background
as mitigating circumstances.
Defense attorneys also bring in racial discrimination which can hurt their clients' chances of prevailing on a death penalty charge. For example, in Dobbs v.
Zant, the defense lawyer expressed his racist views about African Americans.
Despite the lawyer's assertion, the District Court and Court of Appeals affirmed
the defendant's conviction, stating that the defense attorney was not the person
79 Id. at 448.
80 Christopher E. Smith, Race-Ing into the Twenty-First Century: The Supreme Court and the
(E)Quality of Justice, 28 U. Tol. L. Rev. 279, 291 (1997) (citing Holland v. Illinois, 493 U.S. 474 (1990)
(Marshall, J. dissenting)).
81 Bright, supra note 5, at 447.
82 See McCleskey, 481 U.S. at 333.
83 Bright, supra note 5, at 447.
84 Bright, supra note 6, at 22.
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who rendered the verdict, therefore, his racist views did not affect his client's
85
case.
How can a defense attorney represent his or her client in a sufficient manner if
he or she regards the client in a demeaning way? That takes away from his or her
enthusiasm to advocate on behalf of the client. In addition, the defense attorney
would share the same views as the racist judge, prosecutor, and jury. The defense
attorney would never try to correct or challenge racial discrimination in the trial.
Instead, he or she would go along with their decisions. In order for a lawyer to
sufficiently represent the client, he or she must know about the client and the
client's family, investigate his life and background, and know the people he works
race is inferior, he or she is not
with.8 6 If the lawyer believes that the client's
87
going to represent the client adequately.
There are many ways in which racial discrimination leaks into capital sentencing cases. Unfortunately, the persons who should be untouched by racial biases
are the ones who bring racial discrimination to the forefront. How can African
Americans combat this continuing problem? Who will help African American
death row defendants receive justice - the courts or the legislatures?
IV.

THE COURTS' INDIFFERENCE TO RACIAL DISCRIMINATION

Those whom we would banish from society or from the human community
itself often speak in too faint a voice to be heard above society's demand for
punishment. It is the particular role of courts to hear these voices, for the
Constitution declares that the majoritarianchorus may not alone dictate the
conditions of social life.
88

-Justice William Brennan

The courts have acknowledged that racial discrimination is present in capital
sentencing. In 1956, the Supreme Court held in Griffin v. Illinois, that the Equal
Protection Clause could be violated if discrimination were evident in criminal
trials.89 In 1972, Justice Douglas stated in his concurring opinion that, "it would
seem to be incontestable that the death penalty inflicted on one defendant is
'unusual' if it discriminates against him by reason of his race, religion, wealth
social position, or class, or if it is imposed under a procedure that gives room for
90
the play of prejudices."
85
86
87
88
89
90

Bright, supra note 5, 459.
Bright et.al., supra note 55, at 294.
Id.
Dieter, supra note 1, at 20.
Rafferty, supra note 38, at 281.
See Furman, 408 U.S. at 242.
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Despite the Supreme Court's acknowledgment of racial discrimination's presence in the capital sentencing process, the Court has set a high standard for defendants to challenge such discrimination. In McCleskey, the Court held that
racial discrimination must be proved by showing intentional discrimination, instead of discriminatory impact. Therefore, the defendant must prove that the
"purposeful discrimination 'had a discriminatory effect' on him." 9 1 This is nearly
impossible to do, unless the defendant has concrete evidence specific to his trial
that persons acted in a racial discriminatory manner. However, even in cases in
which a defendant has concrete evidence of blatant racial remarks made by the
judge, prosecutor, jury, or defense counsel, the courts have held that their actions
did not affect a defendant's trial. Statistics can only be used to show intent when
the disparate impact is "'so strong as to lead inevitably to finding of motivation
and intent, absent some other explanation. .

"

So, where does that leave a

defendant? Nowhere. It is like a never ending circle.
The courts have also refused to require that prosecutors provide explanations
for their decisions to request the death penalty. A prosecutor is only required to
provide an explanation for his or her decision when a defendant establishes a
prima facie case of unconstitutional conduct with respect to his case. 93 A prima
facie case is established when a defendant proves that (1) "he is a member of a
group that is a recognizable, distinct class, singled out for different treatment,"
(2) "that there is a substantial degree of differential treatment," and (3) "show
that the alleged discriminatory procedure is susceptible to abuse or is not racially
neutral."'94 Therefore, a prosecutor is allowed to use his or her wide discretion in
whatever manner he or she wants, even if it is racially discriminatory.
There have been cases in which the courts have overturned capital punishment
sentences. However, the courts never mention that the cases were overturned
due to findings of racial discrimination. It is as if the courts are afraid to state in
their opinions that racial discrimination is apparent in capital sentencing cases.
What are the courts trying to do? Are they covering up the truth? The courts do
not want to "rock the boat." They are afraid of upsetting the majority by giving
the minority groups an avenue to challenge legal lynching.
The federal courts offered minorities the greatest hope of overcoming racial
discrimination. However, due to the Supreme Court's reluctance to provide a
remedy for racial discrimination in capital sentencing cases-that hope has been
the courts are "no longer interdiminished. The Court has sent a message that
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V.

CONGRESS FAILS TO ADDRESS RACIAL DISCRIMINATION

It is the poor, and the members of minority groups who are least able to voice
their complaints against capital punishment. Their impotence leaves them
victims of a sanction that the wealthier, better-represented,just-as-guilty person can escape. So long as the capital sanction is used only against the forlorn, easily forgotten members of society, legislatorsare content to maintain
the status quo, because change would draw attention to the problem and concern might develop. Ignorance is perpetuated and apathy soon becomes its
mate, and we have today's situation.

-Justice
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Since the courts have not found a solution to confront racial discrimination in
capital sentencing, Representative John Conyers (D-MI) has tried to come up
with one. In 1988, Rep. Conyers introduced the Fairness in Death Sentencing
Act (The Racial Justice Act). The Act provides criminal defendants facing the
death penalty with an opportunity to show racial discrimination by evidence of
of discriminatory modiscriminatory impact through the use of statistics, instead
97
tive, intent, or purpose by any person or institution.
The Racial Justice Act is activated when a state has racially disproportionate
patterns in carrying out the death penalty. A disproportionate pattern occurs
"when the death penalty is imposed: (1) more frequently upon persons of one
race; (2) or more frequently as punishment for crimes against persons of one
race." 98 The defendant establishes a prima facie case through statistics that show
a racially disproportionate pattern in the administration in capital sentencing.
The government can rebut a prima facie case by "establishing by clear and convincing evidence that identifiable nondiscriminatory factors explain the racial
disparity." 99
The Act requires states and federal entities that impose the death penalty to
"collect and maintain pertinent data regarding the charging, disposition, and sentencing patterns for all cases that are eligible for the death penalty." 1°° Moreover, a state court can only determine on the merits that a factual issue pertinent
to the claim is true when the state has collected and maintained the necessary
death penalty data. In addition, the factual determination must be made in a
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court proceeding where the defendant will be afforded the rights required under
the Act. 10 '
The Act can be effective because it establishes a checks and balances system
within capital punishment sentencing. The Act also gives African American
death row defendants a recourse to challenge racial discrimination, which they
currently do not have.
However, the Act has passed the House of Representatives twice, but has
failed to pass in the Senate. Congress is aware of the racial disparities that plague
the capital sentencing process, but has chosen to remain silent. In 1995, Congress
asked the GAO to conduct a report on racial disparities in capital sentencing.
The GAO found that "[t]he evidence for the race of victim influence was stronger
for the earlier stages of the judicial process (e.g., prosecutorial decision to charge
the defendant with a capital offense, decision to proceed to trial rather than plea
bargain) than the later stages." 10 2 Congress clearly knows that some form of
safeguard is needed to ensure that African American death row defendants receive a fair trial. So, why did the Senate reject the Act? Congress does not want
to address the issue. It is as if they condone legal lynching.
Kentucky is the only state that has passed legislation similar to the Racial Justice Act.10 3 On May 1,1998, Kentucky's Governor Patton signed the Kentucky
Racial Justice Act into law.' 0 4 This bill was introduced after studies revealed the
gross racial disparity in Kentucky's capital sentencing process. 0 5
Hopefully, the passage of Kentucky's Racial Justice Act will encourage other
states to assess their capital sentencing processes and enact "Racial Justice Acts"
as well. Moreover, this passage will motivate and encourage Congress to finally
face the peril of racial discrimination and pass the Racial Justice Act, which
would give African American defendants a chance to challenge racial
discrimination.
VI.

REMEDIES

It is imperative that death row inmates have some sort of recourse where they
can challenge racial discrimination. The Fairness in Death Sentencing Act is an
effective tool that confronts racial discrimination. However, it has not passed the
Senate. I still encourage some form of legislation on the state and federal levels
that will regulate the capital sentencing process. If Congress passes legislation
requiring that death row defendants have a way to challenge racial discrimination, the legislation would provide a means of checking the system to ensure that
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death row defendants are receiving a fair trial. Legislation would eliminate or at
least reduce racial discrimination by the judges, prosecutors, jurors, and the defense counsel.
A second alternative, one that the Supreme Court has ruled on in McCleskey,
is allowing counsel to ask jurors, enforcement officials, prosecutors, judges, defense lawyers, and court officials about their racial attitudes on voir dire. However, this alternative is limited. It only applies to cases which involve interracial
crimes. Thus, an African American who is charged with murdering another African American cannot automatically ask a prospective juror about his or her racial
attitudes. In addition, the judge can limit voir dire, which could lead to racially
discriminatory overtones leaking into the process as a result of a racially biased
judge.
A third alternative is to abolish capital punishment completely. The problem
with this approach is that capital punishment is needed to punish those who impose a threat to the community. The problem is not capital punishment, but the
way its being administered. So, to do away with an effective tool would be unreasonable. Not only that, but the Supreme Court has already held that the death
penalty is constitutional.
I propose a combination of the first two alternatives, however, with a few
changes. Under the voir dire approach, courts should extend this method to all
death row defendants and place some sort of checks and balances system, provided by the appellate courts, to ensure that judges are using their discretion in a
fair manner. Moreover, McCleskey, should be overturned to allow death row
defendants to use statistical evidence to show racial discrimination. Justice Powell, who voted affirmatively in this case, stated in his autobiography that if he
could change any of his rulings in his term on the Supreme Court, he would most
certainly have voted against the McCleskey majority opinion, a vote which would
10 6
have provided death row defendants with a way to prove racial discrimination.
I urge the Supreme Court to take one of their late brethren's advice, and overturn McCleskey so that legal lynching is destroyed and African American death
row defendants' lives are saved.
CONCLUSION

The courts, Congress, and the American people cannot continue to allow African American defendants to be lynched. The evidence of racial discrimination is
grossly apparent. We can no longer hide from the truth. Justice Brennan warned
the Court that racial discrimination is not merely part of history, and cannot be
ignored by the present Court:
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At the time our Constitution was framed 200 years ago this year, blacks
'had for more than a century before been regarded as beings of an inferior
order, and altogether unfit to associate with the white race, either in social
or political relations; and so far inferior, that they had no rights which the
white man was bound to respect.' Scott v. Sandford, 19 How. 393, 407, 15
L.Ed. 691 (1857). Only 130 years ago, this Court relied on these observations to deny American sanctioned racial segregation, stating that '[i]f one
race be inferior to the other socially, the Constitution of the United States
cannot put them upon the same plane.' Plessy v. Ferguson, 163 U.S. 537,
552 (1896).
In more recent times, we have sought to free ourselves from the burden of
this history. Yet it has been scarcely a generation since this Court's first
decision striking down racial segregation, and barely two decades since the
legislative prohibition of racial discrimination in major domains of national
life. These have been honorable steps, but we cannot pretend that in three
decades we have completely escaped the grip of an historical legacy spanning centuries. Warren McCleskey's evidence confronts us with the subtle
and persistent influence of the past. His message is a disturbing one to a
society that has formally repudiated racism, and a frustration gone to a Nation accustomed to regarding its destiny as the product of its own will.
imprisoned by the
Nonetheless, we ignore him at our peril, for we remain
10 7
past as long as we deny its influence in the present.
Unfortunately, there is no magic formula that can wipe out racial discrimination. But something must be done to prevent legal lynching from destroying the
African American race. Without some sort of regulation on capital punishment
sentencing from the courts or legislation, African American defendants will continue to be lynched.
We can no longer tolerate racial discrimination in capital sentencing cases.
Justice cannot prevail if the courts and legislatures avoid the questions of racial
discrimination. What will be done to eliminate or at least reduce racial discrimination from tainting the capital sentencing process? To ignore the question will
not prevent racial discrimination from occurring. The current standards for challenging racial discrimination must be replaced with standards that acknowledge
and address this problem.
There is no room for mistakes. Lives are on the line. These are not situations
where a defendant who is falsely accused, serves two years in jail, and takes control of his or her life again. Death is the ultimate finality, and nothing can replace
a life lost. Will we continue to be silent and let the problem foster or will we act?
The choice is ours. What will we do?
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